COMPLAINT

TO THE COMMISSION OF THE EUROPEAN COMMUNITIES

CONCERNING FAILURE TO COMPLY WITH COMMUNITY LAW
1.
Surname and forename of complainant:

Borislav Tonchev, Bulgarian Society for the Protection of Birds (BSPB)

2.
Where appropriate, represented by:

Irina Mateeva, EU Policy Officer of BSPB

3.
Nationality:

Bulgarian

4.
Address or Registered Office
:

Bulgarian Society for the Protection of Birds: Yavorov Complex, Bl.71, ent.4, ap.1, 1111 Sofia, Bulgaria

5.
Telephone/fax/e-mail address:

BSPB: Tel./fax: +359 2 971 58 56; e-mail: irina.kostadinova@bspb.org
6.
Field and place(s) of activity:

The Bulgarian Society for the Protection of Birds is a registered charity No 20030521024, founded in 1988. The main goal of BSPB is the conservation of wild birds, sites and habitats important for them, and for wildlife as a whole, as well as the welfare of people. The BSPB is the national partner of BirdLife International in Bulgaria.

7.
Member State or public body alleged by the complainant not to have complied with Community law:

The Council of Ministers of the Republic of Bulgaria and the Bulgarian Ministry of the Environment and Water (MoEW)

8.
Fullest possible account of facts giving rise to complaint:

8.1 Failure of the Bulgarian government to designate a sufficient area and number of Special Protection Areas (SPAs)

Description of the process

This part of the complaint addresses the failure of the Bulgarian government to present to the European Commission a sufficient list (in number and area) of Special Protection Areas in its territory.

The network of Important Bird Areas (IBAs), identified by BirdLife International, is used as the scientific basis for the establishment of SPA network in Bulgaria. The sites, their boundaries, as well the full methodology and criteria for site selection are described in the inventory «Important Bird Areas in Bulgaria and Natura 2000» (Kostadinova & Gramatikov, 2007), which is the last update of the list of IBAs in the country, following the publications in 1989, 1997 and 2000
. The IBAs are identified on the basis of the ornithological criteria of BirdLife International that were also adopted by the National Biodiversity Council in 2005 as the scientific criteria for the selection of SPAs in Bulgaria.

The network of IBAs in Bulgaria includes 114 sites, and covers a total area of         26,021 km2, which corresponds to 23% of the country’s land area. The network also includes 54,272 ha marine area. The IBA network is important for 120 breeding bird species included in Annex I of the Birds Directive (including 13 globally threatened species), as well as for a significant number of migratory birds (Appendix 2.1).

The full set of documentation of the 114 proposed SPAs (standard data forms, boundaries and maps as required under art 8 (1) of Biodiversity Act) were officially submitted to the Ministry of Environment and water (MoEW) on 21 July 2006 by the Bulgarian Society for the Protection of Birds (BSPB) in the framework of a contract between the two parties.

The Ministry of Environment and Water submitted the relevant documentation on all the 114 proposed SPAs to the National Biodiversity Council on 31 July 2006. On 1 September 2006, the National Biodiversity Council approved 112 of these sites, including three with significantly reduced territories (Appendix 3.7), according to Art. 10 (2) of the Biodiversity Act. At the same time, the Council expressed its recognition of the quality of work done by BSPB in selecting these sites. The Council’s decision was influenced by a proposal to significantly reduce the SPA network made by the National Forestry Service under the Ministry of Agriculture and Forestry, which used economic arguments as the basis for such reduction (Appendix 3.5). According to this proposal, 5 sites should be excluded from the SPA list and another 5 should be significantly reduced in size. Attached to this proposal was an evaluation of its potential impact on Annex I species elaborated by the MoEW (Appendix 3.6), aiming to convince the Council members that a reduction of the SPA network would not have a negative impact on these species. 

Because of the submission of a dissenting opinion by the NGO representative of the Council (in favour of the whole network of 114 SPAs – see Appendix 3.8) and the head of the National Nature Protection Service under the MoEW (in favour of an SPA network of 109 sites), the Minister of Environment and Water submitted to the Council of Ministers the three different versions of the proposed list of SPAs, without offering a decision themselves as to which is most appropriate. The lists were submitted to the Council of Ministers at the beginning of February 2007, before the expiry of the deadline officially set in the Biodiversity Act, but at least one month after the date of EU accession.

On 15 February 2007, the Council of Ministers approved a list of 88 SPAs, including five sites with significantly reduced territories in comparison with the originally proposed sites. The Council decision was officially published on 2 March 2007 (Appendix 1.2). According to the decision, 26 other proposed SPAs («postponed SPAs») are to be reviewed in terms of their significance and boundaries by the Bulgarian Academy of Science and a decision will be taken on them by the National Biodiversity Council. The deadline for the finalisation of the new assessment is the end of October 2007.

Representativeness of the SPA network 

As mentioned above, only 88 IBAs are currently listed as SPAs under the Birds Directive in Bulgaria. Five IBAs are only partly included in the SPA network with significantly reduced surface areas. These sites are: Central Balkan (43% of the territory of the IBA is listed as SPA), Rila (54% of IBA’s territory), Pirin (51% of IBA’s territory), Western Rhodopes (30% of IBA’s territory), and Lomovete (12% of the IBA’s territory). A total of 26 IBAs are not listed as SPAs at all, half of which are situated along the Black Sea Coast (Appendix 2.2).

The total area of the SPA network is 12,551 km2, of which 12,543 km2 are terrestrial (11.3% of the country’s land territory) and 8 km2 coastal marine waters. Thus the SPA network represents only 48% of the total area of the IBA network (Appendix 2.3). 

Assessment of coverage of key habitats for birds in the official SPA network 

The habitat types with the most significant reduction in their representation in the SPA network compared to IBAs are scrublands (66% of scrublands in the IBA network are not included in the SPA network), followed by forests (between 51 - 55% of the forests within IBAs are not included in the SPA network). In total, the area of 13 types of habitats is significantly reduced (by more than 50%) in the SPA network, in comparison with the IBA network (Appendix 2.4). Some of the habitats crucial for birds are almost totally excluded from the SPA network. For example, 99% of the area of sea cliffs and rocky shores are excluded from SPAs, despite being the only suitable habitat for the Shag Phalacrocorax aristotelis and Yelkouan Shearwater Puffinus yelkouan (both included in Annex I of the Directive 79/409/EEC) in Bulgaria. Also, 84% of sand dunes and beaches are excluded from SPAs. Marine habitats that are also important for these species and for a large number of other waterbirds are almost totally excluded from the network. Steppe habitats, important for Pied Wheatear Oenanthe pleschanka and Calandra Lark Melanocorypha calandra Annex I species, among others, are also largely missing from the SPA network approved by the government.

Differences between bird population coverage on IBAs versus SPAs 

The decision to exclude 26 IBAs from the SPA network (and the corresponding National Ecological Network), as well as the significant reduction in the area of five IBAs (between 40 and 90% of their size) significantly changes the population coverage of several species listed in Annex I of the Birds Directive. The coverage of national populations (breeding, wintering or migratory) of 106 out of the 120 species listed in Annex I of the Bird Directive for which SPAs in practice should be identified, are affected (for detailed information on the difference in population coverage of these species on IBAs and SPAs, see Appendix 2.5.1). The national breeding populations of three species are not covered at all by the current SPA network: Imperial Eagle Aquila heliaca (a globally threatened species), Shag Phalacrocorax aristotelis, and Calandra Lark Melanocorypha calandra. Almost all the breeding populations of three Annex I bird species (Yelkouan Shearwater Puffinus yelkouan, Capercaillie Tetrao urogallus and Ural Owl Strix uralensis) and the wintering population of the globally threatened Red-breasted Goose Branta ruficollis are also excluded from SPAs. Bulgaria holds a significant part of the EU breeding population of four Annex I species: Imperial Eagle Aquila heliaca, Semi-collared Flycatcher Ficedula semitorquata, Olive-tree Warbler Hippolais olivetorum and White-backed Woodpecker Dendrocopos leucotos. All of them, as well as another 62 threatened species, are negatively affected by the insufficiency of the official SPA network. For 26 out of the 36 species with high coverage within the IBA network (>60% of national population) the coverage of the national populations by the SPA network becomes less than 60%. The difference between IBA and SPA population coverage (excluding three species of Egrets) vary between 23 (Black Stork Ciconia nigra) and 100% (Shag Phalacrocorax aristotelis) for these species. For another 8 species with high coverage in the IBA network the coverage of the national populations by the SPA network is still more than 60%, but the difference between IBA and SPA population coverage is between 9 and 18%. Most of these species are very dependent on specific conditions related to wetlands (Ferruginous Duck Aythya nyroca, Ruddy Shelduck Tadorna ferruginea, Little Tern Sterna albifrons, Purple Heron Ardea purpurea, Pied Avocet Recurvirostra avosetta, Osprey Pandion haliaetus and White-tailed Eagle Haliaeetus albicilla). For 26 other, more dispersed species, the difference in coverage between the IBA and the SPA network vary from 10 to 26%, where the most significant reduction is seen in the case of White-backed Woodpecker Dendrocopos leucotos, Boreal Owl Aegolius funereus, Red-footed Falcon Falco vespertinus (globally threatened) and Corncrake Crex crex (globally threatened). Nine additional species with relatively low population coverage within the IBA network experience a further reduction in their coverage within the SPA network (a difference of 3-8% of their national population), the most affected of these are the White Stork Ciconia ciconia, Montagu’s Harrier Circus pygargus and Baillon's Crake Porzana pusilla (see details in Appendix 2.5.2).

Each excluded or reduced site has outstanding value for the SPA network. By exclusion or reduction of each of them the network becomes insufficient in area and coherence for a number of species (between 5 and 40), listed in Annex I of the Bird Directive. In most of the cases there is a cumulative effect on population coverage by excluding more than one IBA. Detailed assessment on the impact of exclusion or reduction of IBAs from the SPA network is given in Appendix 2.6.

Consequences of non-designation of 26 SPAs

All the undesignated SPAs are subject to some pressure from development projects, which have or could have significant negative impact on birds and their habitats on certain parts of their area. An assessment of the development pressure on the sites for which decision to designate them as SPAs is postponed until October 2007, is given in Appendix 3.14.

By the date of the submission of the current complaint no provisions of article 4.4 of the Directive 79/409/EEC or article 6 of the Directive 92/43/EEC have been applied in order to prevent deterioration or damage of habitats in the «postponed» SPAs due to economic development. As a result, damages are already recorded at some of these sites (Kaliakra, Belite Skali, Batova and Emine IBAs) (see Appendix 3.16). For example, Kaliakra IBA  is threatened by the development of windfarms: in total 156 wind turbines are planned to be build in the IBA along the bird migration route called Via Pontica, 48 of which were approved for building after 1 January 2007. It is likely that by October 2007, when a decision is expected on the SPA status of this site, a significant part of it will be already destroyed. Furthermore, the following as yet undesignated sites are also affected by a process of excluding certain areas of prime economic interests from the eventual SPAs (see explanation of this exclusion process under point 8.3): Durankulak, Shabla, Kaliakra, Belite Skali, Batova, Kamchiiska Mountain, Kamchia Complex, Emine, Bakarlaka and Provadiisko-Royaksko Plato.

8.2 Failure to legally designate the sites from the list submitted to the EC

National legal requirements of SPA designation 

The requirements of the Directive for the designation of SPAs are transposed into the Bulgarian Biodiversity Act, which require the establishment of a National Ecological Network (Appendix 1.1). According to Art. 8 of the Biodiversity Act, the Ministry of Environment and Water (MoEW) is responsible for the investigation, assessment and completion of the full documentation of the proposed SPAs, including scientific justification, name, area, and maps. Other state institutions, research and public organizations have a right to make proposals according to the prescribed standard.

The MoEW submits the documentation to the National Biodiversity Council (NBDC)
, which evaluates the proposal and submits to the Minister of Environment a list of candidate SPAs that have to be approved at a later stage by the Council of Ministers. According to article 10 (5) of the Act, only scientific evidence must be taken into account when a decision on the approval of SPAs is taken. A dissenting opinion of any of the members of NBDC gives the right to the Minister to make his own decision on the list of SPAs that he proposes to the Council of Ministers. Within six months after the submission of the SPA list by the Minister of Environment, the Council of Ministers has to take a decision to approve the SPA list. After the approval of the SPA list, each site has to be individually designated as SPAs (according to Art. 11 of the Biodiversity Act), preceded by a public consultation on the restriction regimes applicable to the site (according to Art. 12 of the Biodiversity Act). By law, the designation of individual SPAs takes two months after the draft order is open for public consultation. According to the Biodiversity Act, SPAs have to be designated within one year after the approval of the SPA list by the Council of Ministers.

Current situation with legal designation of approved SPAs 

At the date of submission of the current complaint (nine months after EU accession and less than six months before the legally stated deadline of one year after the Council decision), no single SPA has been designated in Bulgaria nor any procedure for the public consultation of a draft designation order is open for the public. On 13 September 2007, the Ministry of Environment started the procedure for designation of the first approved SPA – Suha reka (BG02048). The draft designation is open to public discussion since that date until 13 October 2007.

Most of the approved SPAs are subject to some pressure from development projects, which have or could have significant negative impact on birds and their habitats on certain parts of their area. An assessment of the development pressure on approved SPAs is given in Appendix 3.13.

By the date of the submission of the current complaint no provisions of Art. 4.4 of the Directive 79/409/EEC or Art. 6 of the Directive 92/43/EEC have been applied in order to prevent deterioration or damage of habitats in the approved SPAs due to economic development. As a result, damages are already recorded at some approved SPAs (Chelopechene SPA, Strandzha SPA, Pirin SPA and Vardim Island SPA) (see Appendix 3.15). 

8.3 The decision of the Council to exclude certain territories from SPA designation and its implications for individual sites

Explanation of the relevant part of the Council decision
According to paragraph 4 of the above mentioned Council decision of 2 March 2007, all the urbanised areas and areas with an approved general and/or detailed urban development plan enacted before the designation of individual SPAs, as well as the territories under concession shall not be included in Natura 2000 (Appendix 1.2). In addition, areas targeted by development projects considered of overriding public interests 

will be excluded from SPAs, regardless of their relevance to the ecological integrity of the sites or their importance for qualifying Annex I and migratory bird populations.

Motivation behind the decision to exclude certain territories from SPAs

The decision of the Council of Ministers is based on economic and political arguments, as different members of the Bulgarian Government stated to media representatives or at official events (Appendix 3.12). On 10 January 2006, the Deputy Ministers of the Environment and Water visited the most problematic regions in South West Bulgaria, promising that all the settlements and territories allocated for building activities will be excluded from Natura 2000 and stating that that no restrictions could be expected in SPAs, even on building activities. They also stated that they have scientific arguments for the exclusion of these territories, which will be endorsed by the Decision of the Council of Ministers. On 20 January 2007, the Deputy Ministers of the Environment visited the region of North Bulgaria (Pleven), giving the same messages as earlier in the other regions.

Impact of the exclusion decision on individual sites

As a result of this decision, large areas will be excluded from both approved SPAs and from sites on whose SPA status a decision will be made later. The exclusion of certain areas from SPAs will have further significant impact on the population coverage and habitat coverage of Annex I and migratory bird species, which is difficult to assess for the time being in the absence of detailed information. According to the information officially presented to the media on 1 September 2007 the first approved SPA (Suha reka) will be designated with an area of 25,437.7 ha (332 ha less than the area approved by the Council of Ministers – 25,769.75 ha), which clearly shows a tendency for further reduction of the SPA network during the designation process. Some examples of areas, which according to the governmental decision should be excluded from SPAs are given in Appendix 3.17. 

Currently, an intensive process is taking place to change the primary purpose of large areas of agriculture land to residential one, especially along the Black Sea coast, as well as making changes to general or detailed territorial development plans affecting SPAs. These activities are taking place in order to exclude these areas from SPAs when the designation orders are prepared by the MoEW. The following SPAs are affected by this process: Ropotamo, Strandhza, Rila, Pirin and Atanasovsko Lake. 

9.
As far as possible, specify the provisions of Community law (treaties, regulations, directives, decisions, etc.) which the complainant considers to have been infringed by the Member State concerned:

According to art. 249 of the Treaty establishing the European Union and the EU case law (judgements of ECJ No. 6 from 15.7.1964 and No. 148 from 1978), Bulgaria is obliged to comply with EU legislation and the requirements of Directive 79/409/EEC by the time of accession (i.e. 1 January 2007). The Treaty of Accession
 does not contain postponement clauses regarding the obligations of Bulgaria for the implementation of Directive 79/409/EEC. This fact is confirmed by Mr Dimas on behalf of the European Commission in his answer to a parliamentary question given on 5 March 2007 (Appendix 1.3). The government of Bulgaria failed in its obligation by not submitting its full list of SPAs to the European Commission by the time of accession.

According to Art. 4 (1) of Directive 79/409/ЕEС, the country is obliged to classify the most suitable territories in number and size as Special Protection Areas (SPA) for the conservation of the species listed in Annex I of the Directive, as well as for the conservation of regularly occurring migratory species. For assessing the extent to which a Member State has complied with its obligation, inventories of Important Bird Areas may be used as scientific reference, according to various judgements of the ECJ (C-3/96, C-240/00, C-202/01, C-378/01, C-235/04). Compared to the latest national inventory of IBAs produced by BSPB and made available to the Bulgarian government well in time before the date of accession, the list of 88 SPAs submitted to the European Commission is insufficient in number and size both in terms of population coverage of 106 Annex I species and in terms of habitat coverage of these and of other migratory species. Therefore, we are on the opinion that the Bulgarian government has failed in its obligation to classify an adequate network of SPAs in its territory, as discussed under point 8.1 of the current complaint.

Article 4(1) and 4(2) of the Birds Directive also requires the Member States to provide the special protection areas referred to therein with a legal protection regime that is capable, in particular, of ensuring both the survival and reproduction of the bird species listed in Annex I to the Directive, and the breeding, moulting and wintering of migratory species which are regular visitors. This obligation is stressed in various judgements of the ECJ (C-166/97, C-96/98, C-415/01). As we describe under point 8.2 of the current complaint, the Bulgarian government has failed to legally designate any of the 88 SPAs adopted by the decision of the Council of Ministers in March 2007. Moreover, the government has failed to invoke the provisions of Article 6 of the Habitats Directive (in the case of already listed SPAs) or Article 4.4 of the Birds Directive (in the case of sites for which a decision to list them as SPAs is postponed until at least end of October 2007) to protect sites that are coming under threat from development activities incompatible with the site conservation objectives.

The selection of the most suitable sites must be conducted entirely and only on the basis of the best available scientific data, and economic, social and other grounds cannot be a reason for non-compliance or exception from some of the above requirements. This interpretation of the Directive 79/409/EEC is supported by the judgment of the ECJ C-44/95 and appears as a provision in article 10 (5) of the Bulgarian Biodiversity Act. On the basis of the information presented here under point 8.3 we believe that the Bulgarian government is in breach of this requirement by openly and explicitly declaring to exclude land from SPA designation purely on economic grounds and by excluding certain areas from SPA designation allocated for development.

10.
Where appropriate, mention the involvement of a Community funding scheme (with references if possible) from which the Member State concerned benefits or stands to benefit, in relation to the facts giving rise to the complaint:

N/A

11. Details of any approaches already made to the Commission's services (if possible, attach copies of correspondence) :

· On 29 June 2006, BSPB as part of the national delegation attended a technical meeting of Bulgarian and Romanian governmental officials with DG Environment about the level of preparation of NATURA 2000 in both countries that took place in Brussels. The Bulgarian delegation informed the Commission that the full list of IBAs (114 IBAs, covering 23% of country’s territory) were proposed as SPAs. One of the bottlenecks mentioned was that the submission of the documentation depended on a decision of the Ministry of Environment to provide funding to the subcontractor (BSPB) to complete the technical work on the documentation. The government representatives stated clearly that Bulgaria will be ready with the designation of the SPA network by the end of 2006. In the meantime, the Minister announced that the SPA network would be finalized by the end of September. Minutes of this meeting and the list of participants are presented in Appendix 4.3.1.

· On 1 September 2006, BSPB submitted to the EU Delegation in Sofia on paper (maps and standard data forms) the full documentation of 114 proposed SPAs that was submitted to the Ministry of Environment in July 2006 (Appendix 4.3.2).

· On 26 September 2006, representatives of BSPB and BirdLife International met representatives of DG Regional Policy of the European Commission. Apart from the discussion concerning the Bulgarian draft operational programme on transport, it was highlighted that delays in designating SPAs increase the potential impact of damaging infrastructure projects e.g. the Kresna Gorge motorway.

· On 28 September 2006, BSPB representatives met in Sofia with the desk officer of DG Environment András Demeter and provided him with information about the state of designation of SPAs in Bulgaria, as well as the position of BSPB on the issue.

· On 18 January 2007, a “warning letter” was sent by the NGO coalition to the European Commission on the failure to designate both SPA network and pSCI list (Appendix 4.3.3).

· On 5 February 2007, representatives of BSPB and BirdLife International met with the desk officer of DG Environment András Demeter and discussed the delay in designation of SPAs in Bulgaria, as well as the main problems related to non-designation of SPAs and attempts made to reduce significantly the proposed SPA network.

· On 24 April 2007, BSPB and BirdLife International prepared a briefing to the Commission in which we called upon the European Commission to take all appropriate steps to ensure Bulgaria complies swiftly with its obligations as an EU Member State (in particular regarding the full designation and adequate protection of IBAs as SPAs), so that invaluable sites of Community importance will be safeguarded against irreversible damage (Appendix 4.3.4).
· On 26 April 2007, BSPB took part in a site visit during the mission of DG Environment in Bulgaria in relation to designation of the SPA network. BSPB provided the delegation with a report on the representativeness of the SPA network approved by the Council of Ministers. BSPB stated that almost all of Annex I species will be affected by the insufficiency of the SPA network.

· On 12 July 2007, the European Commission sent to BSPB a standard form for a complaint, stating that the complaints of NGOs, including BSPB, on implementation of Directive 79/409/EEC and 92/43/EEC could be delivered to the Commission according to that format (Appendix 4.3.5).

12.
Details of any approaches already made to other Community bodies or authorities (e.g. European Parliament Committee on Petitions, European Ombudsman). If possible, give the reference assigned to the complainant's approach by the body concerned:

N/A

13.
Approaches already made to national authorities, whether central, regional or local (if possible, attach copies of correspondence):

13.1
Administrative approaches (e.g. complaint to the relevant national administrative authorities, whether central, regional or local, and/or to a national or regional ombudsman):

Before 1 January 2007

· In 2002, under the project «Increasing the readiness of Bulgaria to establish the European ecological network Natura 2000», funded by PHARE Access (project number: PA’99-MP-17) BSPB informed and trained governmental officials at national and regional level in all the aspects related to the establishment of the Natura 2000 network. As a result of the project, a strategy for the establishment of a network of Special Protection Areas in Bulgaria and the criteria for SPA selection, based on the IBA criteria, were elaborated, published and distributed amongst the key decision-makers (see Appendix 3.1). 

· Based on the adopted SPA criteria, BSPB developed and submitted to the National Biodiversity Council an “Instruction for the selection of Special Protection Areas according to article 7.3 on the basis of article 6.1.3 and 6.1.4 of the Biodiversity Act, which include habitats for bird species”. This instruction was adopted by the Council of Ministers in April 2005 and published
 in 2007.
· In 2004, BSPB signed a memorandum of cooperation with the Ministry of Environment and Water (MoEW) regarding the establishment of Natura 2000 in Bulgaria. At the beginning of 2005, BSPB received a grant from the Ministry and was contracted to identify a coherent network of sites important for birds as part of Natura 2000, and to complete all the relevant documentation requested by the European Commission and Bulgarian legislation in this respect (Appendix 3.2).

· BSPB distributed a preliminary list of potential SPAs identified by 2004, with maps and an outline of the next steps to 129 institutions and authorities at national and local level, as well as to 10 international institutions, including the European Commission in February 2005.

· In February 2005 (for a period of about a month), BSPB organised an expert discussion with ornithologists in Bulgaria, aiming to review the proposed boundaries of the potential IBAs defined during the preliminary application of the IBA C criteria, the ornithological data available, as well as gaps in the information or in species coverage. The results of this exercise were presented to ornithologists and experts from the National Nature Protection Service under the MoEW and discussed with them in October 2005.

· At the end of 2005, the full results of the expert work (description, ornithological value and maps with boundaries of 114 IBAs as potential SPAs and overall analysis of the proposed network) were officially submitted to MoEW prior to the completion of the documentation required under art. 8 (1) of the Biodiversity Act. This work was approved by MoEW (as was required by the contract between MOEW and BSPB) without any remarks.

· In May 2005, BSPB presented the results of the preliminary application of the IBA C criteria and gap analysis at the national meeting devoted to the international day for biological diversity. The presentation was published in a book by Bioplatform NGO and Institute of Botany (Bulgarian Academy of Science) with the support of MoEW and distributed to all scientific bodies after the national meeting
.

· Full set of documentation of 114 proposed SPAs (standard data forms and maps both in Bulgarian and English) under Art. 8 (1) of Biodiversity Act were officially submitted to the Ministry of Environment and Water on 21 July 2006.
· In August 2005, BSPB distributed a brief information note on the necessity of designation of SPAs in Bulgaria to the representatives of the National Biodiversity Council (Appendix 3.3)
· During the official meeting of the National Biodiversity Council on 1 September 2006, BSPB submitted an official statement on the designation of the SPA network in Bulgaria, stating that the proposal should be approved as a whole (Appendix 3.4), gave presentation on the network and answered questions raised by the members of the National Biodiversity Council.
· On 8 September 2006, according to the rules of the National Biodiversity Council a dissenting opinion to the decision of the Council was submitted by the NGOs’ representative to the Minister, stating that the full list of proposed SPAs has to be submitted to the Council of Ministers for their approval. (Appendix 3.8).
· As a response to the decision taken by the National Biodiversity Council, BSPB distributed a position paper stating that the full list of proposed SPAs has to be adopted in order to comply with the requirement of the Directive 79/409/EEC (Appendix 3.9).
· BSPB asked for meetings with the Minister of Environment (twice), the Minister of European integration and with the Prime Minister in October 2006. All the letters were accompanied by a summary of key information about the SPA network and an evaluation of the possible losses for threatened and migratory bird species, as well as an explanation of the breach of the EU legislation caused by a reduction of the SPA network from what was originally proposed. BSPB has never received responses to these letters.

· All relevant information about the SPA network, the possible impact on threatened and migratory bird species caused by a reduction of the SPA network from what was originally proposed were officially sent to the all Bulgarian ministers by BSPB in October 2006 (Appendix 4.1.1). Responses were received by the Minister of Defence (Appendix 3.10) and the Minister of Culture (Appendix 3.11), which state that they support the SPA network designation.

· During the annual EuroBirdwatch event (6-7 October 2006), organized by BSPB with BirdLife International, 6000 signatures were collected in the whole country in support of the SPA network. This was part of a total of 50,000 signatures collected in support of Bulgarian nature by the NGO coalition working on Natura 2000 up to mid-January 2007.
· In the period between 13 November and 13 December 2006, BSPB together with the Regional Inspectorates of the Ministry of Environment took part in 15 meetings in the whole country with the governmental officials and local authority officials, aiming to present the proposed SPAs at the regional level, details of the SPA designation process and responsibilities. 520 civil servants from regional and local institutions and authorities, as well as other stakeholders took part in these meetings. Presentation of Natura 2000 in the media during this period has changed to a more positive and objective one. This set of activities forced the Ministry of Environment to announce the start of its official information campaign.

· During an open session of the Parliamentary Commission on the Natura 2000 network on 5 December 2006, BSPB presented the general concept and the legal requirement for the designation of SPAs. The members of the Parliamentary Commission demonstrated a general misunderstanding of the concept of the Natura 2000 network and of the relevant obligations of Bulgaria as part of the European Union. For the first time, a suggestion was made to revise the Biodiversity Act, which transposed the Bird and Habitat Directives in order to make it softer and more permissive to proposals aiming for the reduction of sites.
· On 21 December 2006, when the Council of Ministers was due to adopt the list of SPAs and pSCIs, the NGO Natura 2000 coalition organized a big public event in front of the Council of Ministers. The Council of Ministers decided to postpone the decision until a decision from the heads of the governing coalition was made on the issue. Some of the ministers officially stated that they will support a “minimum” Natura 2000 network. It was also officially announced that there is a negotiation with the European Commission so that the decision could be postponed until the end of January. 

· On the same date, BSPB attended a press conference on Natura 2000, given by the Bulgarian Ombudsman who was criticizing the lack of an information campaign organized by the Ministry of Environment according to Art. 9 of the Biodiversity Act. The Ombudsman also criticised the procedure of designation of the sites, where the boundary setting is not subject to public hearing and that site identification and designation did not take into account local interests.
After 1 January 2007

· On 10th, 18th and 20th January 2007, BSPB participated at the meetings of the Deputy Ministers of the Environment and Water organised in Blagoevgrad, Pleven and Plovdiv on Natura 2000 and presented the general concept and the legal requirement for designation of SPAs, outlining the need for sites to be designated and properly managed.
· On 24 January 2007, BSPB took part in the demonstration organized by the NGO coalition
 in front of the Parliament. A petition calling for the protection of the Natura 2000 network with 50,000 signatures was officially submitted to the MPs, Council of Ministers, Ombudsman and the Supreme Court during the demonstration.
· On 1 February 2007, BSPB attended the round table in the Parliamentary Commission on Environment with regards to Natura 2000 and where possible changes to the Biodiversity Act were discussed. There were attacks to the teams who prepared the SPA documentation, but also support announced to the proposed Natura 2000 network (pSCIs) by the Faculty of Biology of Sofia University and the Forest Institute of the Bulgarian Academy of Science. MPs were criticizing the fact that site identification and designation did not take into account local interests. After the BSPB representative referred to the Court ruling against the UK in 1995, the representative of the Ombudsman for the first time raised the question as to why the government intends to reduce the proposed network if only scientific arguments have to be taken into account in the boundary setting of SPAs.
After the decision of the Council of Ministers to approve the list of SPAs

· On 17 February 2007, a peaceful demonstration of nature conservationists took place in Sofia in support of the full designation of the Natura 2000 by the Government.
· On 21 February 2007, BSPB submitted a letter to the Prime Minister with an official request (based on the Access to Information Law) to give us the protocol of the meeting of the Council of Ministers on 15 February 2007 (when the decision on SPA network was taken) concerning the decision on Natura 2000, as well as their arguments to exclude/postpone designation of a list of 26 IBAs as SPA (deadline for response 14 days) (Appendix 4.1.4). The requested information has not been provided to date.

· On 21 February 2007, BSPB submitted a letter to the Ministry of Environment and Water with an official request (based on the paragraph in the Environment Protection Law related to Access to Information) to provide us with a copy of the protocol of the National Biodiversity Council meeting at 1 September 2007 (Appendix 4.1.5). The protocol was provided according to the law.

· On 8 May 2007, BSPB sent a letter to the Minister of Environment to request an assurance for the preventive protection of both approved SPAs and «postponed» SPAs, by virtue of Art. 19 of the Biodiversity Act (Appendix 4.1.6). BSPB has not received an answer to this letter, and neither has the Minister taken action to apply this Article of the Biodiversity Act to protect sites not yet officially designated.
· On 18 July 2007, BSPB organised an official promotion of the new inventory «Important Bird Areas in Bulgaria and Natura 2000» at a national level. During the event, copies of the inventory were given to the Deputy Minister of the Environment and Water Mr Chavdar Georgiev and to the Ambassador of the European Commission in Bulgaria Mr Michael Humphryes.

· After the accession of Bulgaria to the European Union, BSPB made at least five administrative complaints to the Minister of Environment and Water, at least two administrative warnings to the Regional Inspectorates of Environment and Water, as well as more than 15 statements on ongoing EIA procedures regarding investment projects concerning significant negative impact on habitats and birds both in approved and «postponed» proposed SPAs (Appendix 4.1.7).

· Local initiative groups were organised to support the protection of birds through designation of SPAs in their respective regions and against damaging developments: Initiative Committee of Balgarevo against windfarms at Kaliakra IBA («postponed» SPA); Initiative Committee of Balchik against windfarms at Balchik IBA («postponed» SPA); Initiative Committee of Mestitsa against quarries in Mestitsa IBA (approved SPA).

13.2
Recourse to national courts or other procedures (e.g. arbitration or conciliation). (State whether there has already been a decision or award and attach a copy if appropriate):

On 23 March 2007, BSPB together with four other NGOs (WWF, Balkani Wildlife Society, Green Balkans Federation and the Information and Training Center for Ecology) appealed to the Supreme Administrative Court against the decision 122/2.2007 of the Council of Ministers to postpone the approval of certain cSPAs and to exclude concession territories, territories under regional development planning and territories with investment projects of overriding public interest from SPA designation (Appendix 4.2.1). The supreme Administrative Court had three hearings up to the date of the submission of this complaint, without proceeding with the case.

During the first hearing on 15 May 2007, the Court decided to start a legal procedure on the appeal (Court case No 3090/2007) and to postpone the proceeding because the Minister of Environment needed to be served a subpoena (Appendix 4.2.2).

During the second hearing, on 16 June 1007 the Court accepted the evidences related to the court case that were provided by the Ministry of Environment and Water and the complainants (NGOs) and decided to postpone the proceeding in order to give possibilities of both sites to study the presented evidences (Appendix 4.2.3). 

During the third hearing, on 11 September 2007 the court decided to postpone the proceeding of the case again, because similar court cases were joined with this one and not all the complainants were officially informed. The date for the next court hearing is not yet fixed.

14.
Specify any documents or evidence, which may be submitted in support of the complaint, including the national measures concerned (attach copies):

1. Legal aspects of SPA designation in Bulgaria

Appendix 1.1
Provisions of the Bulgarian Biodiversity Act related to implementation of Directive 79/409/EEC in terms of SPA designation and protection

Appendix 1.2
Ruling of the Council of Ministers No. 122/02.03.2007 for the enactment of the List of conservation areas for the protection of wild birds and the List of conservation areas for the natural habitats and the wild flora and fauna

Appendix 1.3
Official interpretation of the obligation of Bulgaria to establish Natura 2000 network made by European Commission

2. Scientific evidence for the complaint

Appendix   2.1
Summary assessment of the representativeness and coherence of the IBA network in terms of its ability to ensure proper conservation of bird species as required by the Directive 79/409/EEC

Appendix   2.2
State of designation of IBAs as SPAs and site-by-site comparison of IBA area versus SPA area

Appendix   2.3
Map of the SPA network in Bulgaria, according the decision of the Council of Ministers, 2 March 2007 and IBA network according to BirdLife International

Appendix   2.4
Assessment of the coverage of key habitats for birds 

Appendix   2.5
Assessment of the coverage of national populations of Annex I and migratory species by the approved SPA network in Bulgaria versus IBA network 

Appendix 2.6
Assessment of the value of 26 postponed and 5 reduced sites and the impact on their non-designation on the SPA network coherence

3. Designation process of SPAs 

Appendix   3.1
Strategy for establishment of Natura 2000 in Bulgaria (in BG)
Appendix   3.2
Memorandum of cooperation on establishment of Natura 2000 in Bulgaria between BSPB and Ministry of Environment and Water 

Appendix   3.3
Materials on proposed SPA network prepared by BSPB and distributed amongst the members of National Biodiversity Council

Appendix   3.4
Position of the Bulgarian Society for the Protection of Birds in respect of documentation on 114 potential SPAs, according to article 6, paragraph 1, section 3 and 4of Biodiversity Act, presented at the session of the National Biodiversity Council on 1 September 2006 (document submitted by BSPB at National Biodiversity Council meeting on 1 September 2006)

Appendix 3.5
Position of the Ministry of Agriculture and Forestry in respect of: Protected Areas for the Birds as a part of the National Ecological Network (document submitted by MAF at National Biodiversity Council meeting on 1 September 2006)

Appendix 3.6
Reports on the suggestion of the Ministry of Agriculture and Forestry in respect of: protected zones for the birds as a part of the National Ecological Network (document submitted by MoEW at National Biodiversity Council meeting on 1 September 2006)

Appendix 3.7
Proceedings No.5 of the National Biodiversity Council: Examination of the documentation and the project for a List of protected zones for the birds for the objectives of the National Ecological Network as a part of the ecological network NATURA 2000

Appendix 3.8
Dissenting opinion of Boris Barov, member of the National Biodiversity Council, against the resolution upon section 1 of the session of the National Biodiversity Council from 1 September 2006

Appendix 3.9
Position of the Bulgarian Society for the Protection of Birds in respect of the decision of the National Biodiversity Council on SPA network taken on 1 September 2006

Appendix 3.10
Opinion of the Ministry of Defence in respect of: Designation of Special protection areas, according to Directive 79/409/EEC
Appendix 3.11
Opinion of the Ministry of Culture in respect of: Designation of Special protection areas, according to Directive 79/409/EEC

Appendix 3.12
Political/media statements of various government officials declaring the exclusion of certain zones from SPAs
Appendix 3.13
Assessment of the development pressure on approved SPAs

Appendix 3.14
Assessment of the development pressure on postponed SPAs

Appendix 3.15
Examples of destruction of habitats and sites due to delays in the designation process of the approved SPAs

Appendix 3.16
Examples of destruction of habitats and sites due to non-approval and non-designation of certain IBAs as SPAs

Appendix 3.17
Examples of expected short-term adverse negative impact on candidate and postponed SPAs due the Governmental decision to exclude concession territories from the SPAs 

4. Approaches already made by the complainant to prevent violation of EU legislation

4.1 National level – administrative approaches

Appendix   4.1.1
Circular letter to the members of the Council of Ministers with BSPB position of designation SPA in Bulgaria

Appendix   4.1.2
Petition “SO THAT NATURE REMAINS IN BULGARIA” 

Appendix   4.1.3
Appeal for Saving the Bulgarian Black Sea Coast 
Appendix   4.1.4
Request for access to information to the Prime Minister by Bulgarian Society for the Protection of Birds in respect of the resolution of the Government for ratification of a list of protected areas of the European Ecological Network NATURA 2000

Appendix   4.1.5
Request for access to information the Ministry of Environment and Water by Bulgarian Society for the Protection of Birds in respect of a report from the session of the National Biodiversity Council from 1 September 2006  - a request for receiving  a report of the session of the National Biodiversity Council from 1 September 2006

Appendix 4.1.6
Letter to the Minister of Environment and Water by the Bulgarian Society for the Protection of Birds in respect of an assurance for preventive protection of protected zones during the procedures for promulgation, by virtue of article 19 of Biodiversity Act

Appendix 4.1.7
List of complaints, warning letters and statements made by BSPB in respect of development proposals damaging approved and proposed SPAs and relating governmental decisions

4.2 National level – court approaches

Appendix 4.2.1
Appeal to the Supreme Administrative Court

Appendix 4.2.2
Statement of the Supreme Administrative Court after the first hearing (15 May 2007)

Appendix 4.2.3
Statement of the Supreme Administrative Court after the second hearing (16 June 2007)

4.3 EU level approaches

Appendix 4.3.1
Draft Minutes of technical meeting with authorities of Bulgaria and Romania on the EU nature directives and the EU Wildlife Trade Regulations – 29 June 2006, and attached list of participants.

Appendix4.3.2
Letter of submission of proposed SPA documentation to EU Delegation in Sofia

Appendix 4.3.3
Warning letter by the NGO coalition to the European Commission on the failure to designate both SPA network and pSCI list
Appendix 4.3.4
Briefing: Insufficient designation of SPAs in Bulgaria; 24 April 2007

Appendix 4.3.5
Answer by the European Commission to a complaint by several NGOs, including BSPB with respect to the implementation of the Directive 79/409/EEC and Directive 92/43/EEC (in Bulgarian)

15.
Confidentiality (tick one box)
:

X
"I authorise the Commission to disclose my identity in its contacts with the authorities of the Member State against which the complaint is made."

(
"I request the Commission not to disclose my identity in its contacts with the authorities of the Member State against which the complaint is made."

16.
Place, date and signature of complainant/representative:

(Explanatory note to appear on back of complaint form)

Each Member State is responsible for the implementation of Community law (adoption of implementing measures before a specified deadline, conformity and correct application) within its own legal system. Under the Treaties, the Commission of the European Communities is responsible for ensuring that Community law is correctly applied. Consequently, where a Member State fails to comply with Community law, the Commission has powers of its own (action for non-compliance) to try to bring the infringement to an end and, if necessary, may refer the case to the Court of Justice of the European Communities. The Commission takes whatever action it deems appropriate in response to either a complaint or indications of infringements which it detects itself.

Non-compliance means failure by a Member State to fulfil its obligations under Community law, whether by action or by omission. The term State is taken to mean the Member State which infringes Community law, irrespective of the authority - central, regional or local - to which the non-compliance is attributable.

Anyone may lodge a complaint with the Commission against a Member State about any measure (law, regulation or administrative action) or practice which they consider incompatible with a provision or a principle of Community law. Complainants do not have to demonstrate a formal interest in bringing proceedings. Neither do they have to prove that they are principally and directly concerned by the infringement complained of. To be admissible, a complaint has to relate to an infringement of Community law by a Member State. It should be borne in mind that the Commission’s services may decide whether or not further action should be taken on a complaint in the light of the rules and priorities laid down by the Commission for opening and pursuing infringement procedures.

Anyone who considers a measure (law, regulation or administrative action) or administrative practice to be incompatible with Community law is invited, before or at the same time as lodging a complaint with the Commission, to seek redress from the national administrative or judicial authorities (including the national or regional ombudsman and/or arbitration and conciliation procedures available). The Commission advises the prior use of such national means of redress, whether administrative, judicial or other, before lodging a complaint with the Commission, because of the advantages they may offer for complainants.

By using the means of redress available at national level, complainants should, as a rule, be able to assert their rights more directly and more personally (e.g. a court order to an administrative body, repeal of a national decision and/or damages) than they would following an infringement procedure successfully brought by the Commission which may take some time. Indeed, before referring a case to the Court of Justice, the Commission is obliged to hold a series of contacts with the Member State concerned to try to terminate the infringement.

Furthermore, any finding of an infringement by the Court of Justice has no impact on the rights of the complainant, since it does not serve to resolve individual cases. It merely obliges the Member State to comply with Community law. More specifically, any individual claims for damages would have to be brought by complainants before the national courts.

The following administrative guarantees exist for the benefit of the complainant:

(a)
Once it has been registered with the Commission's Secretariat-General, any complaint found admissible will be assigned an official reference number. An acknowledgment bearing the reference number, which should be quoted in any correspondence, will immediately be sent to the complainant. However, the assignment of an official reference number to a complaint does not necessarily mean that an infringement procedure will be opened against the Member State in question.

(b)
Where the Commission's services make representations to the authorities of the Member State against which the complaint has been made, they will abide by the choice made by the complainant in Section 15 of this form.

(c)
The Commission will endeavour to take a decision on the substance (either to open infringement proceedings or to close the case) within twelve months of registration of the complaint with its Secretariat-General.

(d)
The complainant will be notified in advance by the relevant department if it plans to propose that the Commission close the case. The Commission's services will keep the complainant informed of the course of any infringement procedure.

***

� 	You are not obliged to use this form. You may also submit a complaint by ordinary letter, but it is in your interest to include as much relevant information as possible. You can send this form by ordinary mail to the following address:


				Commission of the European Communities


				(Attn: Secretary-General)


				Rue de la Loi 200,


				B-1049 Brussels


				BELGIUM


	You may also hand in the form at any of the Commission's representative offices in the Member States. The form is accessible on the European Union's Internet server (http://europa.eu.int/comm/sg/lexcomm).


	To be admissible, your complaint has to relate to an infringement of Community law by a Member State.


� 	You should inform the Commission of any change of address and of any event likely to affect the handling of your complaint.


� Grimmet, R. F. A., R. T. A. Jones 1989. Important Bird Areas in Europe. ICBP Technical Publication No 9.  – European IBA inventory which describes 22 IBAs in Bulgaria


Kostadinova, I. (comp.) 1997. Important Bird Areas in Bulgaria. BSPB Conservation series No.1 – first national IBA iventory which describes 50 IBAs


Heath, M. F. and Evans, M. I. (eds.) 2000. Important Bird Areas in Europe: Priority sites for conservation, vol. 2 Southern Europe - European IBA inventory which describes 50 IBAs in Bulgaria





� The National Biodiversity Council is a consultative body to the Minister of Environment with representation by other ministries, scientific institutions and universities, as well as NGO representative. Its role is to take expert decisions on issues related to conservation of biodiversity at national level.


� Treaty between the Kingdom of Belgium, the Czech Republic, the Kingdom of Denmark, the Federal Republic of Germany, the Republic of Estonia, the Hellenic Republic, the Kingdom of Spain, the French Republic, Ireland, the Italian Republic, the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Grand Duchy of Luxembourg, the Republic of Hungary, the Republic of Malta, the Kingdom of the Netherlands, the Republic of Austria, the Republic of Poland, the Portuguese Republic, the Republic of Slovenia, the Slovak Republic, the Republic of Finland, the Kingdom of Sweden, the United Kingdom of Great Britain and Northern Ireland (Member States of the European Union) and the Republic of Bulgaria and Romania, concerning the accession of the Republic of Bulgaria and Romania to the European Union; Annex VI: List referred to in Article 20 of the Protocol (according art.1. of the Treaty of accession) concerning the conditions and arrangements for admission of the Republic of Bulgaria and Romania to the European Union: transitional measures, Bulgaria (Official Journal of European Union No. L157 Vol 48, 21 June 2005.


� The instruction is published in Appendix 8 of the inventory “Important Bird Areas in Bulgaria”, 2007


� Kostadinova, I. 2005 Application of C criteria for identification of Important bird areas of European Union importance in Bulgaria. Preliminary implementation and analysis of the gaps. In: Petrova, A. (ed.) 2005. “Current state of Bulgarian Biodiversity – problems and perspectives. Reports presented at the National Meeting devoted to the International Day for Biological Diversity – 22 May 2004. Sofia, 2-3 May 2004”. Bulgarian Bioplatform, Sofia pp 533-548


� The NGO coalition includes 17 nature protection NGOS which work together for proper designation of Natura 2000 in Bulgaria as instrument for the protection of nature.


� 	Please note that the disclosure of your identity by the Commission's services may, in some cases, be indispensable to the handling of the complaint.
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